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In the United States Court of Federal Claims

OFFICE OF SPECIAL MASTERS
(Filed: September 22, 2016)
No. 15-716V

* * * * * * * *x * * * * *

J.L.D., a Minor, by His Mother,

KATIE DAVIS,
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SECRETARY OF HEALTH
AND HUMAN SERVICES,
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Michael G. McLaren, Black McLaren, et. al., P.C., Memphis, TN, for petitioner.
Justine Walters, US Department of Justice, Washington, DC, for respondent.

DECISION ON JOINT STIPULATION!

Roth, Special Master:

On July 9, 2015, Katie Davis (“Ms. Davis” or “petitioner”) filed a petition for
compensation on behalf of her minor child, J.L.D., under the National VVaccine Injury
Compensation Program.? Petitioner alleges that J.L.D. developed cerebellitis, cerebellar ataxia,
torticollis, developmental regression, and/or other neurologic or physical impairments as a result
of receiving diphtheria-tetanus-acellular pertussis (“DTaP”), inactivated polio virus (“IPV”),

! Because this unpublished decision contains a reasoned explanation for the action in this case, | intend to post this
decision on the United States Court of Federal Claims' website, in accordance with the E-Government Act of 2002,
Pub. L. No. 107-347, § 205, 116 Stat. 2899, 2913 (codified as amended at 44 U.S.C. § 3501 note (2006)). In
accordance with Vaccine Rule 18(b), a party has 14 days to identify and move to delete medical or other
information, that satisfies the criteria in 42 U.S.C. § 300aa-12(d)(4)(B). Further, consistent with the rule
requirement, a motion for redaction must include a proposed redacted decision. If, upon review, | agree that the
identified material fits within the requirements of that provision, | will delete such material from public access.

2 National Childhood Vaccine Injury Act of 1986, Pub. L. No. 99-660, 100 Stat. 3755. Hereinafter, for ease of
citation, all “§” references to the Vaccine Act will be to the pertinent subparagraph of 42 U.S.C. § 300aa (2012).
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hepatitis B, rotavirus, haemophilus influenza type B (“Hib”), and pneumococcal conjugate
(“PCV7”) vaccines on July 3, 2013, and measles-mumps-rubella (“MMR”) and varicella
vaccines on January 30, 2014. See Stipulation, filed September 22, 2016, at 1 1-4. Respondent
denies that any of the above immunizations caused J.L.D.’s injury. Stipulation at { 6.

Nevertheless, the parties have agreed to settle the case. On September 22, 2016, the
parties filed a joint stipulation agreeing to settle this case and describing the settlement terms.

Respondent agrees to issue the following payment:

(1) A lump sum of $20,000.00 in the form of a check payable to petitioner as
guardian/conservator of J.L.D.’s estate; and

(2) A lump sum of $4,624.50, which amount represents reimbursement of a
Medicaid, in the form of a check payable jointly to petitioner and

First Recovery Group, LLC
P.O. box 771932

Detroit, MI 48277-1932
FRG File No. 602764-116715

This amount represents compensation for all damages that would be available under § 300aa-
15(a).

| adopt the parties’ stipulation attached hereto, and award compensation in the amount
and on the terms set forth therein. The clerk of the court is directed to enter judgment in
accordance with this decision.?

IT IS SO ORDERED.

s/ Mindy Michaels Roth
Mindy Michaels Roth
Special Master

3 Pursuant to Vaccine Rule 11(a), entry of judgment can be expedited by each party filing a notice renouncing the
right to seek review.

2
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IN THE UNITED STATES COURT OF FEDERAL CLATMS

OFYICE OF SPECIAL MASTERS
)
J.I..D., a Minor, by His Mother, )
KATIE DAVIS, )
)
Petitioner, )
) No. 15-716V
v, ) Special Master Roth
) ECER
SECRETARY OF HEALTH AND )
HUMAN SERVICES, )
)
Respondent, )
)
PULATION

The parties hereby stipulate to the following mutters:
1. Petitivnor filed a petition for vaccine compensation on behalf of her minor child, .L.D,,
under tho National Vaccine Injury Compensatlon Program, 42 U.S.C. §§ 300aa-10 to -34
(“Vaccine Program™). The petition seeks compensation for injurles allegedly related to J.L.D,'s
roecipt of the diphtheria, tetanus, and scellular pertussis (“DTaP”); ihuclivaied poliovirtus (“TPV);
Hepatitis B (“Hep B"); Rotavirus; Hemophilus influenzao typo B (“Hib™); pnewmococeal
conjugate (“PCV7”); measles, mumps, and rubella (“MMR"); and Vadcella viceines, which
vaccines are contained in the Vaccine Injury Table (“Tablo™), 42 C.F.R. § 100.3(a).

2.1 LD received DTeP, IPV, Hep B, Rotavims,- Hib, and PCV7 immunizations on July 3,
2013; and he received MMR and Varicella immunizations on January 30, 2014,

3. The vaccines were administered wilthin the United States.

'4. Petitionor alleges that 1.L.D. developed cerebollitis, cerebellar ataxia, torticollis,

developmental regr'ession and/or other nmmﬂogic or physlcal impairments as a result of receiving

DTaP, IPV, Hep E, Rotavirus, Hib, PCY7, MMR, and/or Varicelln imnmnlzations.
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. 5. Petitioner represents that thero has been no prior award or settlement of a civil action
for damages on behalf of J.L.D. as a result of his condition,

6. Respondent denics that the D'IaP, IPV, Hep B, Rotavirus, Hib, PCV7, MMR, or
Vaticelia vaccines caused or significantly aggravated J.L.D.'s cerebollitis, cerebellar ataxia,
torticollis, developmental regression, neurological or physical impairments, or any other injury or
his current condition,

. 7. Maintaining their above-stated positions, the parties nevertheless now agrec that the
issues belween them shall be settled and that a decision should be entered awarding the
compensation deseribed in paragraph 8 of this Stipulation.

8. As soon us practicable after an entry of judgment reflecting a decision consistent with
the terms of this Stipulation, and after petitioner has filed an elcction fo recelve compensatlon
pursnant to 42 U,3.C, § 300an-21(a)(1), the Seuretury of Health and Human Services will issue the
following vaccine compensation payments; -

a. A lump sum of $20,000.00 in the torm of'a check payable to petitioner as
guardinn/consorvator of 1.L.I)."s estate; and

b. A lomp som of $4,624.50, which amount ropresents reimbursement of a Medicaid
lien, in the form of'a check payable jointly to petitioner and

First Recovery Group, LLC
P.O, Box 771932
Detroit, ML 432771932
PRG File No. 602764-116715
Petitioner agrees to endorso this check to First Recovery Group, LLC,
Payments made pursuant to paragraphs 8(a) and 8(b) represent compensation for oll damages that
would be available under 42 U.S,C, § 300aa-15(a),

9. Assoon ag prucﬁcablc after the entry of judgment on entitlement in this case, and aflor

petitioner has filed both a proper and timely election to receive cnmpensati.un pursuant to

P
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42U8.C.§ 300aa—21(a)t1 ), and an application, the parties will submit to firther proceeciings
betore the special magter to award reasonable attorneys® fees and costs incutred in proceeding
upon this petition,

- 10. Petitioncr and her attornéy represent that compensation to be provided pursuant to thiﬁ
Stipulation is not for any items or servioes for which the Program is not primarily liable under
42 U,8.C. § 300aa-15(g), to the extent that payment has been made or can reasonably be expected
to be made under any Statc compengation programs, insurance policies, Federal or State health
benefits programs (other than Title XTX of the Social Security Act (42 U.8.C. § 1396 ct seq.)), or
by entities that provide health services on a pre-paid basis.

11. Paymenits made pursuant 1o pacagraph 8 of thig Stipulation and uny amounts awarded
pursuant to paragraph 9 will be mado in accordance with 42 U.S.C. § 300aa-15(i), subject ta the
availability of sufficient statutory funds,

12, The parties and their alzttumuys further agree and stipulate that, except for any award
for attomeys’ fees, litigation costs, and past unreimbursable expenses, the ioney provided
pursuant to this Stipulation will be used solely for the bensiit of J.L.D. as contemplated by a strict
construction of 42 U.5.C, §§ 300aa-15(a) and (d), and subject to the conditions of 42 U.S.C. §8
300aa-15(g) and (h).

13. Petitioner represents that she presently is, or within 90 dnyé of the date of judgmen
will become, duly anthorized 1o serve us guardian/conservator of J.L.D,"s estate under the laws of
tho State of Georgin. No paymen@ pursuant to this Stipulation shall be made until pctitioner
provides the Secretary with documentation establishing her appolntment as guardian/conservalor -
of J,L.1D.’s estate, If petitioner is not authorized by a court of cotnpetent jurlsdiction to serve as

guardian/conservator of tho ostate of J.L.D. at tho time a payment putsuant to this Stipulation is to
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ba made, any. such payment shall be paid to the party or parics appoinfed by 8 court of compdtent
_ jurlsdiction to serve as guardiun/conservator of the estate of J.L.ID. upon submission of written
documentation of such appointment to the Secrelary.

14, In return for the payments described in paragraphs 8 and 9, petitioner, in her individual
capacity and as logal representative of L.L.D., ot behalf of herself, J.L.D,, and his heirs, executors,
administrators, successors or agsigns, does forever irrevocably and unconditionally release, acquit |
and discharge tho United States und tho Secretary of Health and Human Services from any and all
actions or causes of action (including agrocments, judgments, claims, damages, loss of services,
expenses and all demands of whatever kind or nature) that have been brought, could have been
Drought, or could be timely brought in the Court of Federal Claims, under the Nationul Vaccine
Injury Compenseafion Program, 42 U.8.C, § 300aa-10 et seq., on accovnt of, orin any way
prowing out of, any and all known or unknown, suspected or unsuspected petsonal injuries to or
death of J.L.D. resulting from, or allegoed to have resulted from, the DTaP, IPV, Hep B, Rotavirus,
Hib, or PCV7 vaccinations administered on July 3, 2013, or tho MMR or Varicelln vaceinations
administered on Januaty 30, 2014, as elleged by petitioner in a petition for vaceine comp ensation
filed on or about July 9, 2013, in the United States Court of Federal Clalms as petition No. 15-
716V. | _

15. IfJ1.D. should die priot to entry of judgment, this ugreement shall be voidable upon
proper notice to the Comt on behalf of either or both of (ho parties,

16. 1f'the speciul master fails to issue a decision in coniplete conformity with the terms af
this Stipulation or if the Court of Federal Clalms fails to enter judgment in conformity with a
decision that is in complete conformity with the terms of this Stipulation, then the parties’

settlement and this Stipulation shall be voidable at the sole disctotion of either party.
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17. This Stipulution expresses a full and complote negotiated setement of liability and
damages claimed under the National Childhood Vacelne Injury Act of 1980, as amended, except
as otherwise noted in pdrugraph 9 above, Thero is absolntely no agreement on the part of the
parties hereto to make any payment or to do any act or thing other than is herein expressly stated
und olearly agreed to, The parlicﬁ further agree and understand that the award described in this
Stiputation may rofloct a compromise of the parties’ tespective positions as to Hability and/or
amount of damages, and further, fhat a change in the nature of the injury or condition or in the
items of compensation sought, is not grounds (o modify or revise this agreement,

18. This Stipulation shall not be construed as an admission by the United States or tho
Secretary of Health and Human Services that the DTaP, IPV, Hep B, Rotavitus, Hib, PCV7,
MMR, or Varicella vaccines caused or significantly egpravated J.L.D.’s cerebellitis, oerebellar
ataxia, forticollis, developmentsl regression, néyrologieal or physical impairments, or any other
injury or his cutrent condition.

19, All rights and obﬁgétions of petitioner herennder shall apply equally to petitioner’s
heirs, execntors, administrators, suceessors, and/or nssigns uy guardian/conservator of J.L.D.

END OF $STYPULATION
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Respectfilly submilied,
FETITIONER;

ATIE DAVIS
ATTORNEY OF RECORD FOR
PETITIONER:

MICHAEL G. MCLAREN, BSQ.

Black McLuren Jones Ryland & Griffoe
530 Onk Court Drive, Suite 360
Memphis, TN 38117

Tel: (901) 762-0535

NARAYAN NAIR, M.D.
Acting Director, Division of Injury
Compensation Programs (DICT)
Healtheuro Systemns Bureau
Health Resotrees and Services Administration
1.8, Department of Health
and Human Services
5600 Pishers Lane
Parklawn Building, Mail Stop 08N146B
Ruckville, MD 20857

Dated: q IQ&LZQQ;OI {’

09/19/2016 MON 8:30 FAX 912 366 1045 Appling DFCS
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AUTHORIZED REPRSENTATIVE
OF THE ATTORNEY GENERAL:

aﬂ—_m/u-\a(/ i/¥_/
THARINE £, REEVES

Acting Deputy Director

Torts Branch

Civil Division

U.S. Depurtment of Justice

P.O, Box 146

Benjamin Franldin Station
Washington, DC 20044-0146

ATTORNEY OF RECORD FOR
RESPONDENT:

Torts Branch

Civil Division

U.8. Department of Justics
P.O. Dox 146

Benjamin Franklin Station
Washington, DC 20044-0146
(202) 307-6393
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