Case 1:12-vv-00288-UNJ Document 53 Filed 10/22/14 Page 1 of 10

Anited States Court of Federal Claims

OFFICE OF SPECIAL MASTERS

No. 12-288V
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*
GARY KRAMOLIS, * Filed: September 23, 2014
*
Petitioner, * Decision by Stipulation,
* Attorneys’ Fees and Costs;
V. * Damages; Influenza (“Flu”)
* Vaccine; Guillain-Barré
SECRETARY OF HEALTH * Syndrome (“GBS”)
AND HUMAN SERVICES, *
*
Respondent. *
%
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Franklin J. Caldwell, Jr., Maglio, Christopher & Toale, Sarasota, FL, for Petitioner.
Lara Englund, U.S. Dep’t of Justice, Washington, D.C., for Respondent.
DECISION AWARDING DAMAGES AND ATTORNEYS’ FEES AND COSTS'
On May 4, 2014, Gary Kramolis filed a petition seeking compensation under the National
Vaccine Injury Compensation Program.” Petitioner alleges that as a result of receiving the
influenza ("flu") vaccine on October 7, 2011, he suffered from Guillain-Barré syndrome

(“GBS”) and experienced residual effects that lasted for more than six months.

Respondent denies that the flu vaccine is the cause of Petitioner’s GBS and any other
injuries or his current condition. Nonetheless both parties, while maintaining their above-stated

" Because this decision contains a reasoned explanation for my action in this case, I will post this decision on the
United States Court of Federal Claims’ website, in accordance with the E-Government Act of 2002, Pub. L. No.
107-347, § 205, 116 Stat. 2899, 2913 (codified as amended at 44 U.S.C. § 3501 note (2006)). As provided by 42
U.S.C. § 300aa-12(d)(4)(B), however, the parties may object to the posted decision’s inclusion of certain kinds of
confidential information. Specifically, under Vaccine Rule 18(b), each party has 14 days within which to request
redaction “of any information furnished by that party: (1) that is a trade secret or commercial or financial in
substance and is privileged or confidential; or (2) that includes medical files or similar files, the disclosure of which
would constitute a clearly unwarranted invasion of privacy.” Vaccine Rule 18(b). Otherwise, the whole decision will
be available to the public. /d.

* The National Vaccine Injury Compensation Program is set forth in Part 2 of the National Childhood Vaccine
Injury Act of 1986, Pub. L. No. 99-660, 100 Stat. 3755 (codified as amended, 42 U.S.C.A. § 300aa-10-34 (2006))
[hereinafter “Vaccine Act” or the Act”]. All citations in this decision to individual sections of the Vaccine Act are to
42 U.S.C.A. § 300aa.
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positions, agreed in a stipulation filed on September 23, 2014, that a decision should be entered
awarding Petitioner compensation.

In a separate stipulation filed on that same day, the parties indicated that they had also
reached an agreement regarding attorneys’ fees and costs. The stipulation laid out the amount of
compensation that should be awarded to Petitioner’s attorney in a check made payable jointly to
Petitioner and Petitioner’s counsel. It also indicated that no out-of-pocket litigation related costs
had been incurred by Petitioner.

I have reviewed the file, and based upon that review, I conclude that the parties’
stipulations are reasonable. I therefore adopt them as my decision in awarding damages, and
attorneys’ fees and costs, on the terms set forth therein.

The damages stipulation awards:

A lump sum of $429,799.11, representing compensation for first year of life care
expenses ($4,799.11), and combined lost earnings, pain and suffering, and past
unreimbursed expenses ($425,000.00), in the form of a check payable to
Petitioner;

A lump sum of $12,525.03, which amount represents reimbursement of a State of
Texas lien, in the form of a check payable jointly to Petitioner and
AMERIGROUP (P.O. Box 62509; Virginia Beach, VA 23466; Attn: Cost
Containment Unit; AGP Member Number: 716718785);

An amount sufficient to purchase an annuity contract (as described in § 10 of the
attached stipulation) paid to the life insurance company from which the annuity
will be purchased.

These amounts represent compensation for all damages that would be available
under 42 U.S.C. § 300aa-15(a).

Damages Stipulation 99 9- 10.
The attorneys’ fees and costs stipulation awards:
A lump sum of $27,432.39, in the form of a check payable jointly to Petitioner
and Petitioner’s attorney, Franklin John Caldwell, Jr., for attorneys’ fees and costs
available under 42 U.S.C. § 300aa-15(e). In compliance with General Order #9,
Petitioner incurred no out-of-pocket litigation expenses in proceeding on the

petition.

Fees and Costs Stipulation 9 3 — 5.



Case 1:12-vv-00288-UNJ Document 53 Filed 10/22/14 Page 3 of 10

I approve Vaccine Program awards in the requested amounts set forth above. In the
absence of a motion for review filed pursuant to RCFC Appendix B, the clerk of the court is
directed to enter judgment herewith.’

IT IS SO ORDERED.

/s/ Brian H. Corcoran
Brian H. Corcoran
Special Master

? Pursuant to Vaccine Rule 11(a), the parties may expedite entry of judgment by both (either separately or jointly)
filing a notice renouncing their right to seek review.
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1IN THE UNITED STATES COURT OF FENKXRAL CLAIMS
OFFICE OF SPECIAL MASTERS

GARY ERAMOLIS, y
)
Petitinner, )
)
Y. ) No, 12-288Y
} Special Master Brion IL Cotcoran
SECRETARY OF );
HEALTH AND HUMAN &PRVICES bi
3
Rcspundent. )
)}
S TTPULATION

The partics hereby stipulaie to the following mallers;

1. Petitioner Gary Keamolis (“petitionet™) filed a petition lor vacelne compensation
under the National Vaccine Injury Compensation Program, 42 U.8.C, §§ 3002a-10 to -34 (the
*Vagcine Program™). The petition soeks compensation for injuries allogedly related to
potitioner’s roedipl ol an influenza vaceine (“flu™), which vageine is. gontainud in the Vaceino
Tnjury Tablc (the “Table™), 42 C.H.R. § 100.3(a), S . )

2, Politivner reveived his flu immunixation on Oetober 7, 201 L.

3. The veccination wes administered within the United States.

4, Potitioner alléges that the flu vaceine cavsed him to develop Guillain-Burre Syndrome
(“GBRS™) and that he éxperienced residual éffects of this injury for yore than six months.

5. Petitioner reprosonts that fhere has been o prior awerd or settlement of a olvil action
for damages on his behalf 85 a resull of his condition.

6. Respondent denies that the flu vaceine is the cause of petitioner’s GES or dny other
mjury or his current condition.

47, Malotaining their abovc-stuicd positions, the parties novertheless now agree that the
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issucs bctwcc.n them shall be settled and that 2 decision should be entored awurding the
compensalivn described in I;aragraph R of this Stipulation,

| 8. .As soon as practicable after an entry oI: judgment reflecting a decision consislent with
the terms of this Slipulation, and after peﬁﬁoncr has filed an vlection to receive compensation
pursuani o 42 US.C, § 300aa-21(g)(1), the Scerctary vl Health and Human Services will izsue

the following vaccine conpsnsation payments:

a. A hanp sum of $429,799.11, which atount represents compensation for first year life
vare expenses ($4,799,11), and combined Jost camings, pain and sullering, and past
umreimbursable expenses ($425,000,00), in the form of a check payable v pelitioner;

b. A lump sum of $12,525.03, which amount represents reimabursement of a Siate of
“Texas licn, in the form of o check payable jointly to petitioner and

AMERIGROUP
P.0. Box 62509
Virginia Beach, YA 23466
Atin: Cost Coniairrpent Unit
AGP Member Number; 716718785

' petitioner agrees to ondorse this check to AMERIGROUF, ™

c. An amount sufticient o purchase the annuily contract described in poragruph 10
below, paid to the |ilk insurance company from which the anouity will be purchased
(the “Life nsurance Company™).

9, The Life nsurunce Company must have a minimum of*$250,000,000 oapital and
surplus, exclusivo of aty nmndutoi‘y security valuaifon reserve, The Life Insumnce Company
must havo one of the iﬂil(.;ﬁ.f.\;h‘lg ratiigs from two of the tollowing rating organizations:

LN AM. Bes;f; Compnny:“}ﬂ--ii, At A, Adp, Ar, or Ats;

b. Moody's Investor Service Claims Paying Rating: Aa3, Aa2, Aul, or Aaa;

’ A

c. Standnrd and Poor’s Corporation Insuver Clainm-'Paying Abilily Rating; AA-,
AA, AAL or AAA;

d. Fiteh Credit Rating Compaty, Tnsurance Company Claime Paying Ability Rating:

AA-, AA, AAT, or AAA,

Eooog/o008
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10, The Secretary of Health and Humuan Services agrees (o purchase an annuity contract
from the Life Insurance Company for the benefit of petitioner, Gary Kranolis, pursuant to which
the Life Insurance Compony will ugree te tnake payments porivdically to petitioner as follows:

a. Faor future unrelmbursable Neorelogist, Primary Care, and medication expenscs,
beplnning on the first anniversary of the dats of judgmeont, an annual amount of
$3,598,81 to be paid up w (ho anniversary of the dato of judgment in yeor 2029,
Thereafter, baginning on the apniversyry of the date of judgment in year 2029, an annual
amount of $2,148.89 to be paid for the remaindor of petitioner®s life, sll amounts
Increasing at the rawe of fonr percent (4%4), compuounded annually from the dale of
Jutdgment, )

b. For future unreimbursable PT, Cane, Walker, Scooter, Scunter Lift, Portable Ramp,
Grsh Bar, and Bath Stool expunses, beginning on the first anniveraary of the datc of
judgment, an annual amonnt of $148.66 to be paid up to the anniversary of the date ol
judgment in year 2024. Then, on the anniversary of the date of judgment in year 2024, a
Iuinp sum of $288,79. Then, boginning on the anniversary of the date of judgment in
year 2023, an annual amount of $162,68 o be peid up (o the anniversary of the date of
fudgment in year 2029. Then, on the anniversary of the dato of judgment in your 2029, 8
lump sum of §1,487.85. Therealler, beginnlig on the anniversary of the date of judgment
In year 2030, an anhual amount of $170,13 ic be paid for the remainder of petitioner™s
life, all amounts Incrensing at the raic of three percent (3%), compounded annuully feom
the dote of judgment. T T

- A1 the sole discretion of the Secretary of Health and Human. Sorvices, the periodic paymonts set
forth jn pa.l';tgl‘aph 10 above may be provided lo pelitionet in monthly, quarterly, anhuel or wither
installments, The “snnval aonnts” set forth above describe only (he total yearly sun to be paid
to peditioner and do oot require that the puytment be made in onc annual installment. Petitioner
will continue; o rcc::i_v:; the 'unuuity pa:.rmr;nl,s fram: the Lile Insurance Company only 50 long as
he, Gary Kramolis, is aii-;vo at the tlrr;c thi;t .n partioular payment is due, Written notice shall be
provided to the Secrstary of Health and Human Services and the Lite Insurenoe Company within
twenty (20) days of Gary Kramolly’s r.lea:th.. ’

11. The annuily confract will be owned solcly and exclusively by ihe Sciretary of Health

and [Tuman, Services and will be purchased as soon a3 practicable tollowing the entry of a

3
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judgment in éonformity wilhs this Stlpulation, The parties stipulate and agree that the Secrutary
of Healih and Human Servi:ces und the United States of Ameérica are not rerponzible for the
payl;wm O'fany stmns othor than the amounts set f"orth In paragraph & horcin and the amounts
awarded pursuant to paragraph 12 herein, and that they do not guaranice or ingure nny of the
future annmity payments. Upon the purchase of the onnuity cotitract, the Sceretary of Health and
Human Services and the I_Jﬂnited%tatns of Amerien arc released from any and all obligations with
respowt to fiuture un:ttaiify paymenis.

12, Assoon as practicable after the oniry of judgment on cntitloment in thiz case, snd
after pelitioner has filed both a proper und timely electlon to receive compensation pursuant to
42 1,8,C. 8 300aa-21(a)(1), and an applicution, the pattios will submit ta firther proceedings
before the speoinl master to award reasunable attorneys” fess and cosls incurred in proceeding
upon this peﬁti;on.

13, Petitioner und his attumey represent that they have ideniilied to rwpnndent atl
known sources ofpnymcnt f:or ltems or servicey for which thn Pragmm is nnt primnri]y liable
under 42 U.8.C. § 300aa~15(), Including State cumpmmahan PIDEramy, insuranee pulu-.les
Federal or State health benefits programe (other than Title XIX of the Social Sceurity Act
(42 U.R.C. § 1396 o1 5eq.)), or entitics that provitle hcalﬂ\'serviccs on 4 pre-paid basis.

14, Paymcnts mnde pursuant to png-ugraph: 8 and any anonnts awarded pursuant to
paragenph §2 of this Stipulation will be made in aecordance with 42 1J.8.C, § Sdﬂaaﬂ s,
subject to the availability of sufficlent statutory funds.

15. The parties and their attornoys further agree and stipulalc that, except for any awand
for attorneys® fees and litigation costs, and past unveimbursuble oxpenses, the money provided

pursuant (o thig Stipulation either immediately or as part of the annulty contract, will be used

H#ooos/0008
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solely for petitimmr’s benefit a3 contemplaied by a stret construction of 42 11:8,C. $§ 300an-
l'i{a) and (d) and subject to the condilions of 42 U 8.C. §8 500uu-1 5¢) and (b).

16. In return for the payments described ln patragraphs 8 and 12, petitioner, in his
individual capacity, and on behalf of bis heirs, exceutars, administrators, successorg or nsslgns,
dous forever jreevecably and unconditionally relense, acqult and discharge the Uniled States and
the Socrctary of Healt.h nnd. Human Serviess [ram any and all actions or causces of action
(including agruumr:,nts, Jjudgments, claims, damages, loss of sarvices, expenses and all demands
of whatever kind or nature) that have been brought, could have beon brought, ar could be timely
brought in the Court of Fuderal Claims, under the National Vaceine Injury Compensation
Program, 42 U.5.C. § 300 as-10 et seq., on account of, ar n any way growing out of, ohy and all
kuown or unknown, suspected ot unsuspectod pursonal injurios to or duath of petitioner resulting
from, or alleged to have resulted from, the flu vaccination administered on October 7, 2011, as
alleged by pe-tlﬁoner in a petition for vaccine compensation filed on or aboul May 4, 2012, in the
Unlicd Statea Courl of Foderal Claims as petition Mo, 12-288V, S

17. 1f petitioner should die priar to entry ol judgment, this agreemont shull be veidable
upon proper notloes to the Courl on behalf of sither or both of the poities.

18. I¥the special master fails to Issue a decision in complete conformity with the ferins
of this Stipulation or if thy Court of Fedetal Clainﬁ fuils to enter judgment in conformity with o
decigion that is in complete conformity with the terms of this Stipulation, then the partica’
setement and this Stipulation shall be voidable at the sole disoretion of either party.

19. This Stipulation expresses a full and complete nogotiated scttlement of lighility and
dumages claimed under the National Chlldhood Vaccine Injury Act of 1986, as amended, ciegpt

as otherwise noted in paragraph 12 above. Theto is gbsolutely no agreement on the part of the
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partics huretolw muke uny paymont or to do any act or thing other then is herein exprossly stated
and clearly agreed 10, The ;:)anies {urther apree and understdnd fhat the award described in this
Stiptlllation. tay reflect a corapromise of the pmﬁ;s’ tespuctive positions as to liability und/or
wmount, of demages, snd futhet, that a change 1 the naturs of the injury or condition or in the
ltetns of compensation sought, is not grounds to modify oi- revize this agreement.

20. Petitioner hereby a\i{l:l-orizcs respondent to disclose documents filed by polilivoer in
this case consistont wu:h the Privacy Aot and the routine uses described in the Nationsl Vuccine
Tnjury Compensation Program System of Records, No. 09-15-0056,

21. “Fhis Stipulation shall not be construcd as an admission by the Uniied States or the
Secretary of Health and 1Tuman Scrvices that the fin vacelne oausod petitioner’s GBS or any
other injury or his current condition.

22, All rights and obligations of politfoncr hereunder shull apply squally to petittoncr’s
heirg, executors, nd'mjnistmtors. succtssons, and/or assighs.

END OF STIFULATION
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P;cspectﬁnlly #ubmillud,

PETITIONER:

GARY KRAMOLIS

ATTORNEY OF RECORD FOR ‘ AUTHORIZED REFRESENTATIVE
PETITIONE - OF THE ATTORNEIY GENERAL:
¥, JQHN-CALDWII: JESQ. V%CBNT 1. Jx’l;ANO'HKI o
MA&[&;@J&S_‘EFHER & ToALE, PA Dreputy Dirvelor ]
1605 Main Streel, Sulte 710 Toris Branch
Surasoty, F1. 342306 Civil Division
(941) 952-5242 . 0).8. Depariment of Justice
P.O.Dox (46

Benjamin Frankiin Station
Washington, DC 20044-0146

AUTIIORIZED RE FHFSFN‘I‘ATIVE ATTORNEY OF RIECORIY FOR
; A RESPONDENT:

Ao, e M

A. MELISSRHOUSTON M., MPH,FAAP LARA A, ENGLUND

Acting Director, Division of Vaccine ‘Trial Attornoy

Injucty Compensation (DVIC) Torts Branoh

Acting Dircctor, Countarmeasures Injury Civil Divigion

Compensation Program {CICP) . U8, Deputnent of Justice
Healtheare Systems Bureau P.O. Box 146

U.8. Dopartment of Health . Henjamin Franklin Station
and Iuman Scrvices | . Washington, DC 20044-0146
5600 Fishers Lans Tel: (202) 307-3013
Darklawn Byilding, Mail Stop L1C-26

Ruckyille, MID 20857

Dated: "iJ a3 I
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